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(b) Where the decision has been ap-
proved in writing by the Secretary or 
Assistant Secretary—Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulation. 

§ 4.332 Appeal to the Board; how 
taken; mandatory time for filing; 
preparation assistance; require-
ment for bond. 

(a) A notice of appeal shall be in 
writing, signed by the appellant or by 
his attorney of record or other quali-
fied representative as provided by 43 
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and 
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203, within 30 days after 
receipt by the appellant of the decision 
from which the appeal is taken. A copy 
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by 
§ 4.333 of this part, the notice of appeal 
sent to the Board shall certify that a 
copy has been sent to the Assistant 
Secretary—Indian Affairs. A notice of 
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include: 

(1) A full identification of the case; 
(2) A statement of the reasons for the 

appeal and of the relief sought; and 
(3) The names and addresses of all ad-

ditional interested parties, Indian 
tribes, tribal corporations, or groups 
having rights or privileges which may 
be affected by a change in the decision, 
whether or not they participated as in-
terested parties in the earlier pro-
ceedings. 

(b) In accordance with 25 CFR 2.20(c) 
a notice of appeal shall not be effective 
for 20 days from receipt by the Board, 
during which time the Assistant Sec-
retary—Indian Affairs may decide to 
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies 
the Board that he has decided to review 
the appeal, any documents concerning 
the case filed with the Board shall be 
transmitted to the Assistant Sec-
retary—Indian Affairs. 

(c) When the appellant is an Indian or 
Indian tribe not represented by coun-
sel, the official who issued the decision 
appealed shall, upon request of the ap-

pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal. 

(d) At any time during the pendency 
of an appeal, an appropriate bond may 
be required to protect the interest of 
any Indian, Indian tribe, or other par-
ties involved. 

[54 FR 6487, Feb. 10, 1989, as amended at 67 
FR 4368, Jan. 30, 2002] 

§ 4.333 Service of notice of appeal. 
(a) On or before the date of filing of 

the notice of appeal the appellant shall 
serve a copy of the notice upon each 
known interested party, upon the offi-
cial of the Bureau of Indian Affairs 
from whose decision the appeal is 
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of 
appeal filed with the Board shall cer-
tify that service was made as required 
by this section and shall show the 
names and addresses of all parties 
served. If the appellant is an Indian or 
an Indian tribe not represented by 
counsel, the appellant may request the 
official of the Bureau whose decision is 
appealed to assist in service of copies 
of the notice of appeal and any sup-
porting documents. 

(b) The notice of appeal will be con-
sidered to have been served upon the 
date of personal service or mailing. 

§ 4.334 Extensions of time. 
Requests for extensions of time to 

file documents may be granted upon a 
showing of good cause, except for the 
time fixed for filing a notice of appeal 
which, as specified in § 4.332 of this 
part, may not be extended. 

§ 4.335 Preparation and transmittal of 
record by official of the Bureau of 
Indian Affairs. 

(a) Within 20 days after receipt of a 
notice of appeal, or upon notice from 
the Board, the official of the Bureau of 
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the 
record to the Board. The record on ap-
peal shall include, without limitation, 
copies of transcripts of testimony 
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental 
documents which set forth claims of in-
terested parties; and all documents 
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upon which all previous decisions were 
based. 

(b) The administrative record shall 
include a Table of Contents noting, at 
a minimum, inclusion of the following: 

(1) The decision appealed from; 
(2) The notice of appeal or copy 

thereof; and 
(3) Certification that the record con-

tains all information and documents 
utilized by the deciding official in ren-
dering the decision appealed. 

(c) If the deciding official receives 
notification that the Assistant Sec-
retary—Indian Affairs has decided to 
review the appeal before the adminis-
trative record is transmitted to the 
Board, the administrative record shall 
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to 
the Board. 

§ 4.336 Docketing. 
An appeal shall be assigned a docket 

number by the Board 20 days after re-
ceipt of the notice of appeal unless the 
Board has been properly notified that 
the Assistant Secretary—Indian Affairs 
has assumed jurisdiction over the ap-
peal. A notice of docketing shall be 
sent to all interested parties as shown 
by the record on appeal upon receipt of 
the administrative record. Any objec-
tion to the record as constituted shall 
be filed with the Board within 15 days 
of receipt of the notice of docketing. 
The docketing notice shall specify the 
time within which briefs shall be filed, 
cite the procedural regulations gov-
erning the appeal and include a copy of 
the Table of Contents furnished by the 
deciding official. 

§ 4.337 Action by the Board. 
(a) The Board may make a final deci-

sion, or where the record indicates a 
need for further inquiry to resolve a 
genuine issue of material fact, the 
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in 
its discretion, grant oral argument be-
fore the Board. 

(b) Where the Board finds that one or 
more issues involved in an appeal or a 
matter referred to it were decided by 
the Bureau of Indian Affairs based 
upon the exercise of discretionary au-

thority committed to the Bureau, and 
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to § 4.330(b) of this part, the Board 
shall dismiss the appeal as to the 
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for 
further consideration. 

§ 4.338 Submission by administrative 
law judge of proposed findings, con-
clusions and recommended deci-
sion. 

(a) When an evidentiary hearing pur-
suant to § 4.337(a) of this part is con-
cluded, the administrative law judge 
shall recommend findings of fact and 
conclusions of law, stating the reasons 
for such recommendations. A copy of 
the recommended decision shall be sent 
to each party to the proceeding, the 
Bureau official involved, and the 
Board. Simultaneously, the entire 
record of the proceedings, including the 
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board. 

(b) The administrative law judge 
shall advise the parties at the conclu-
sion of the recommended decision of 
their right to file exceptions or other 
comments regarding the recommended 
decision with the Board in accordance 
with § 4.339 of this part. 

§ 4.339 Exceptions or comments re-
garding recommended decision by 
administrative law judge. 

Within 30 days after receipt of the 
recommended decision of the adminis-
trative law judge, any party may file 
exceptions to or other comments on 
the decision with the Board. 

§ 4.340 Disposition of the record. 

Subsequent to a decision by the 
Board, the record filed with the Board 
and all documents added during the ap-
peal proceedings, including the Board’s 
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs 
whose decision was appealed for proper 
disposition in accordance with rules 
and regulations concerning treatment 
of Federal records. 

VerDate Aug<31>2005 13:48 Nov 17, 2008 Jkt 214181 PO 00000 Frm 00120 Fmt 8010 Sfmt 8010 Y:\SGML\214181.XXX 214181ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R


		Superintendent of Documents
	2014-10-01T15:43:57-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




